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CIRCUIT COURT 

TWENTIETH JUDICIAL CIRCUIT 
ST. CLAIR COUNTY, ILLINOIS 

---------- -x 


CHARLES KUEPER, 


Plaintiff, 


v. 


R. J. REYNOLDS COMPANY, 

THE TOBACCO INSTITUTE, INC., 
and REESE DRUG STORES, INC., 


Defendants. 


Case Number 
91—L—734 


DEPOSITION OF KURT LAWRENCE MALMGREN 

Washington, D. c. 

Friday, September 11, 1992 

Deposition of KURT LAWRENCE MALMGREN, called for 
examination pursuant to notice of deposition, at the law 
offices of Covington and Burling, 1201 Pennsylvania Avenue, 
N.W., Eleventh Floor, at 9:05 a.m. before CINDY L. SEBO, a 
Notary Public within and for the District of Columbia, when 
were present on behalf of the respective parties; 


BRUCE N. COOK, ESQ. 

Cook, Shelvin & Keefe Ltd. 

12 West Lincoln Street 
Belleville, Illinois 62220 
On behalf of Plaintiff. 

— continued — 
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APPEARANCES: 

RICHARD E. BOYLE, ESQ. 

" " r Gundlach, Lee, Eggmann 

Boyle & Roessler 
P. O. BOX 899 
5000 West Main Street 
Belleville, Illinois 62223 
On behalf of Defendant R.J. 
Reynolds Company. 


RICHARD G. STUHAN, ESQ. 
Jones, Day, Reavis & Pogue 
North Point 
901 Lakeside Avenue 
Cleveland, Ohio 44114 
On behalf of Defendant 
R. J. Reynolds Tobacco 
Company. 


LARRY E. HEPLER, ESQ. 

Burroughs, Simpson, Hepler, 

Broom & MacDonald 
P. 0. Box 510 
Two Mark Twain Plaza 
Suite 300 

103 North Main Street 
Edwardsville, Illinois 62025-0510 
On behalf of Defendant The Tobacco 
Institute, Inc. 


MICHAEL J. NESTER, ESQ. 
Donovan, Rose, Nester 
& Szewczyk, P.C. 

8 East Washington Street 
Belleville, Illinois 62220 
On behalf of Defendant 
Reese Drug Stores, Inc. 


JAMES GOOLD, ESQ. 

Covington & Burling 

1201 Pennsylvania Avenue, N.W. 

Washington, D. C. 

On behalf of Defendant 
The Tobacco Institute. 
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- - PROCEEDINGS 

Whereupon, 

KURT LAWRENCE MALMGREN 

was called as a witness and, having first been duly sworn, 
was examined and testified as follows: 

EXAMINATION 

BY MR. COOK: 

Q Would you state your name and address, sir. 

A Kurt Lawrence Malmgren, M-a-l-m-g-r-e-n, 

[DELETED] 

Q How old a man are you, sir? 

A 52. 

Q And Mr. Malmgren, by whom are you employed? 

A The Tobacco institute. 

Q And how long have you worked for them? 

A Since 1989. 

. Q . Could you start with wherever you went to high 
school and give us a brief synopsis of your academic and 
professional career? 

A I went to high school in Rhode Island, Warwick, 
Rhode Island; I went to the University of Rhode Island, got 
my bachelor's degree in business administration, major in 


j 

i 

i 

t 
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accounting. i 

MR. HEPLER: I was waiting for Bruce to say what ! 

it is. 

BY MR. COOK: 

I 

Q Aren't they Pigeons or something like that. J 

i 

A Rams, Rams. Football team deserved to be called 
Pigeons. 

Q The Friars are in Providence? 

A Providence is good basketball. 

MR. HEPLER: Pigeons. 

(Laughter.) 

THE WITNESS: I think I went on to Bethlehem 
Steel, worked for Bethlehem Steel for 22 years. Then 
worked three years out in California for a consulting firm 
and then joined TI in '89. 

BY MR. COOK: j 

i 

Q What did you do for Bethlehem Steel? 

A Started out in the accounting department and then 
worked there seven years and then went across into their 
state activities department. 

Q And what would be a state activity for a steel 
company? 
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A Oh, well, in that case, I represented Bethlehem 
Steel, first in Albany and then in Charleston, West j 

Virginia. We had large properties in both Albany and the 
City of New York, steel plants, and had coal mines and 

i 

limestone mines in West Virginia. Basically, going to the j 

legislature, getting information, passing on information. 

Q Lobbying? 

A Part of it is lobbying, the majority is gathering 
information and disseminating information; lobbying is a. 
small part of it. 

. 

Q were you a registered lobbyist in both of those 
states? 

A Both of those areas, yes. 

Q When you went to the consulting firm, what type 

of consulting did you do? 

A That's primarily a government relations firm in 

Sacramento, California representing a lot of clients. 

Q What type of clients did your firm represent? 

A *" Everything from soup to nuts, the hotel industry, 

the — some alcohol clients, some insurance clients, 
gambling clients, everything you could think of. 

Q Did you do any tobacco? 
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7 

A No tobacco, didn't have any tobacco, as far as I 

know. 

Q Retail clerks, any unions? 

A No, no unions. 

Q California Trial Lawyers Association? 

A No, no, we didn't represent the trial lawyers. 

They have their own separate organization. 

MR. HEPLER: Missed out on the big bucks. 

BY MR. COOK: 

Q When you came to the Tobacco Institute in 1989, ! 

what was your first position, Mr. Malmgren? j 

A I came in as senior vice president of state 
activities. 

Q What does that entail? 

A I'm chief administrator for the state activities 

division. 

Q How many people do you direct? 

A 36 employees. 

Q Is Mr. Kelly in California, is he one of the 

people you direct? 

A He's no longer with the Tobacco Institute, I 
think he left about 1989, but he would have been. 
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Q Who's taken Mr. Kelly's place? j 

— i 

A The person in charge now is Bob Pruett, I 

P-r-u-e-t-t. 

Q What type of things do you do in your state 
activities group? 

A Well, in my position, I'm in charge of all the 
personnel activities, all the actions of what the state 
activities division does. 

Q I mean what do they do? 

A Primarily, gather information on what's going on 
in state and local activities throughout the country, 
disseminate that information to our member companies to 
those people interested in the institute and what's going 
on, gather information to give back to people who want to 
know what the impact the legislation and other things have 
on us, basically gathering, disseminating information. 

Q Don't — isn't one of your principle activities 
opposing restrictive legislation in state and local areas 
that would restrict the availability or use of tobacco? 

A The area of lobbying, what you're talking about, 
is really a small part of what we do, but we have people 
who do lobby for us in various state capitals, yes. 
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Q Who has been with the state activities 
division — who is a senior employee for the longest period 
of time? 

A Walter Woodson, I would say. 

Q What's Mr. Woodson's position? 

A He's vice president, administration side; he 
handles the internal group of people, the secretaries, the 
people who handle — the analysts. 

Q For example, if I were to take a particular issue 
and, let's say, state legislation either proposed to 
restrict availability or access to vending machines or to 
ban the use of cigarettes vending machines, who would have 
the most knowledge about the various type of state 
activities in that regard? 

A Well, our position on vending machines — 

Q I don't want to know your position, I want to 
know who has the most knowledge. 

MR. HEPLER: Listen to the question, we would get 
done a lot faster. 

THE WITNESS: Well, our analyst people; Walter 
Woodson probably would have the most knowledge, or any one 
of us would have a great deal of knowledge on that. 
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10 ! 

. \ 

i 

I 

i 

BY MR. COOK: 

Q Do you think that you're knowledgeable with 
respect to your position — 

A I'm knowledgeable. 

Q — of vending machines? 

A I'm knowledgeable with respect to the current 

position of vending machines. 

Q Tell me how long your current position has been 
your position on vending machines without telling what it_ 

is. 

A As long as I've been there and I came there in 

1989. 

MR. COOK: Would you mark this, Miss Reporter. 

(Malmgren Exhibit 1 identified.) 

MR. HEPLER: Why don't you look at it. 

MR. COOK: I don't want him to look at it. I ! 

want you to look at it and I'm going to question him about 

it. 

" MR. HEPLER: Oh, okay. 

(Counsel reviews document.) 

BY MR. COOK: 

Q What is your current position on cigarette 
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vending machines? 

A We support — actually it's a pretty good 
position; we support the sale of cigarettes through vending j 

I 

machines provided they're in supervised areas where j 

i 

anybody, the general public, can reach them; in places like j 

I 

bars, factories, there they don't have to be in supervised j 

positions. 

Q Why do you think that that's a pretty good 
position? 

A Basically, it controls who buys and who does not 
buy cigarettes. 

Q Are you concerned about limiting the access of 
minors to cigarettes through vending machines? 

A Yes, sir. Yes, sir, that's the law. 

Q I didn't ask you if it was the law, there are a 
lot of laws, perhaps, that you don't agree with; you're 
concerned about minor's access to cigarettes; aren't you? 

A Yes. 

<2 _ And the Tobacco Institute is? 

A Yes, sir. 

Q And unbridled access to vending machines, of 

course, would mean that minors could get cigarettes 
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unsupervised? 

A Yes. 

Q We're trying to stop that? 

A It's against the law. 

Q I didn't ask you if it was against the law. I 
asked you if we're trying to stop that. 

A Yes. 

Q And not only being against the law, as you so 

generously pointed out, but it is also a bad thing for kids 
to smoke; isn't it? 

A Well, first it's against the law? secondly, kids 
don't have enough information to make that decision on 
whether or not they should be smoking. 

Q Is it a bad thing for kids to smoke? 

MR. STUHAN: I'm going object to the form of the 
question unless there's some definition of the term "bad 
thing"; it could have many meanings. 

MR. HEPLER: I join in that objection, you can 
answer the question if you understand; if you don't, ask 
him. 

THE WITNESS: Well, I'm not sure what you mean by 
"bad thing." It is against the law. 
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BY MR. COOK: 

Q I don't mean anything, it would be what you think 
"bad thing" mean. 

A I think it's against the law and against the law 
is a bad thing. 

Q Do you think that children who smoke take a risk 
of becoming addicted to cigarettes? 

A Children who smoke? 

Q Assume a risk of becoming addicted to cigarettes? 

A First of all children can't smoke, it's illegal. 

Q Mr. Malmgren, I do not want you to lecture me, 
sir, answer my questions. X understand children smoke, you 
probably were a child when you started smoking, weren't 
you? 

A Middle teens. 

Q I was 13. Now, children shouldn't smoke, but 
they do, don't they? 

A Some. 

Q “ All right. Well, some. I understand 3000 new 
teenage smokers start a day, do you understand that to be 
an accurate figure? 

MR. STUHAN: I object to the form of the 
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14 

question. 

THE WITNESS: I don't know if that's an accurate 

fact. 

BY MR. COOK: 

Q How many children do you think start smoking a 

day? 

A I have no idea. 

Q Would the actions to be taken with respect to 
access of cigarettes — if there were only one or two, then 
perhaps we shouldn't be concerned. If there were 
thousands, perhaps we should do something about it; would 
you agree with that? 

A I think there's a great deal being done about 
access to cigarettes. 

Q Do you really? 

A Yes, sir. 

Q You think it is appropriate, just so I 

understand, that as a matter of limiting children's access 
to cigarette machines, that they only be placed in areas 
where there are teenagers that won't have unsupervised 
access? 

MR. STUHAN: I object to that question to the 
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extent it calls for a legal conclusion of the witness. 

THE WITNESS: I don't think children should 1 

violate the law and supervised positions can help keep them j 

i 

from violating the law. I 

BY MR. COOK: j 

Q Now, how many bills are pending in state 
legislatures or municipalities to ban the use of vending 
machines? 

A Gee, I don't know. 

Q There are some, aren't there? 

A Some. There have been some, I don't know if any 
are pending now. 

Q Now, you don't agree with banning the use of 
vending machines for cigarettes? 

A That's correct. 

Q And the Tobacco institute and the state 

organization, your group, has lobbied against that every 
time it comes up? 

A - Against banning, yes. 

Q Now, have you personally lobbied against banning? 

A No, I didn't. 

Q Have you directed anybody to lobby against it? 
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A We as the Institute — 

Q You. 

A — have an automatic position of opposing the ban 
of vending machines. 

Q Why? 

A Because adults should have the right to purchase 
them just as — just as purchase them across the counter, 
it's no different. 

Q Do you have children? 

A Yes. 

Q How old are they? 

A I have one that's 31, one 29 and one 7. 

Q Good work. 

A second marriage. 

Q Let me ask you this: As a human being — 

A Yes. 

Q — what would you think about — let me ask you 

some questions about Rhode Island first. I've never been 
to Rhode Island. Do they have filling stations in Rhode 
Island? 

A Yes. 

Q When you were a kid, did they have cigarette 
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machines in the filling stations? 

A I don't really remember. It was a long — I 
think it was almost all across the counter in those days, 
it's back a long time ago. 

Q Okay. And Elvis was King when you were a kid and 
you don't know whether — 

A Well, Elvis came after me. I was -- we're 
talking the early 50s. 

Q You and I are the same age as Elvis and we were, 
in high school together; Elvis is two years older than you 
are. 

A 54. 

Q I saw him last night. 

MR. HEPLER: In a pink Cadillac, 

MR. GOULD: On M Street. 

THE WITNESS: I feel better about my age now. 

BY MR. COOK: 

Q You don't remember cigarette machines being in 
service"stations? 

A No, I really don't. 

Q Let's test your memory a little bit. You 

remember when cigarettes used to be advertised on radio and. 

TIMN 0009794 

Ace-Federal Reporters, Inc. 

Nationwide Coverage 

202-347-3700 800-336-6646 410-684-2530 




52548.0 

els 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


18 | 

' \ 

j 

television, don't you? 

A At some point, yes, yes. ! 

Q Do you remember any of the advertizements? j 

i 

! 

A LSMFT is one I remember. i 

Q That's Lucky Strikes? j 

A Yes. 

Q How about Philip Morris? 

A Philip Morris. 

Q What was the guy that used to say that? 

A Bell hop or something. 

Q You remember perfectly. 

A Yeah. 

Q What about Winstons? Do you remember the Winston 
jingle? 

A No. 

Q Let me hum a few bars for you. "Winstons tastes j 

good like a" — 

A Yeah, I remember that. 

Q ~ What's the last two words? 

A "A cigarette should." 

Q Okay. How about this? "It's not how long you 

make it, it's how you" -- 

I 

i 
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t 

A No. 

Q — "make it long." That was most of the title. | 

A How long do you make — j 

i 

Q "It's not how long you make it, it's how you make j 

it long." | 

j 

A It's a terrible — ;! 

Q "Winstons taste good, like a cigarette" — don't 

worry, you're going to hear plenty. 

MR. GOULD: That's the first verse of the 

jingle. 

MR. cook: Yeah. 

BY MR. COOK: 

Q Let's see, do you remember the cigarette ad where 
the person had a black eye? 

A No. 

Q "I'd rather fight than" — j 

A "Switch." was that — 

Q God, you're getting good, you know what this is. 

- How about "four out of five doctors smoke" — do 
you remember what brand they smoked? 

A No. 

Q It was Camels. How about the — do you remember 
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what the "T zone" was? 

A No. 

Q Okay. You passed. 

It's funny how we remember those things, all 
these years, isn't it. Advertisement was really effective, 
wasn't it? 

A It's not what drove me to. smoke, I don't think. 

Q What drove you to smoke? 

A Peer pressure, pressure from my buddies. 

Q Did your parents smoke? 

A My dad did. 

Q How old were you when you had your first 
cigarette? 

A Late teens, probably 16, 17 or 18 in that range. 

Q Too young? 

A Under age. 

Q In your high school — you and I are of an age, 
as I pointed out before. In my high school class, as I 
think back on it, I can remember the guys who didn't 
smoke. Almost everybody did, all the men", all the boys. 

Was your high school like that? 

A Well, a lot of the crowd I was with smoked, 
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21 

yeah. I don't remember one way or another. 

Q What type of high school would you call yours? 

Would you call it an intercity? Did you have a good 
football team? 

A Yeah, football team, yes. 

Q A lot of ethnic kids, Polish? 

A Yes. 

Q Irish? 

A Yeah, Irish, Italian, Portuguese. 

Q I bet the Portuguese smoked. 

A Yeah. 

Q I think that depends on the — kind of depends on 

what kind of high school you went to. If you went to an 
upper class high school, they didn't smoke quite as much as 
guys that were raised in the car stealing group and gas 
siphoning. Did you ever siphon any gas? 

A Yes. 

Q It tastes bad. 

A *” It tastes terrible. 

MR. HEPLER: It tastes bad. 

THE WITNESS: It tastes terrible. 

BY MR. COOK: 
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Q Yes. 

Other than bans on vending machines, what other 
types of legislation since you've been here have been 
proposed in legislatures or muncipalities that your 
organization, not just TI, but your division of the 
organization, has lobbied against? 

A Tax increases, that probably is the majority of 
the bills. And privacy bills we support; that's the next 
biggest bunch I would say. 

Q What are privacy bills? 

A Not discriminating against — 

Q Smokers? 

A — smokers for hiring, firing, employment 

practices. 

Q Are you aware of the fact that the health 
insurers predict that people who smoke are going to have 
greater medical problems and a shortened life span than the 
people who don't smoke? 

" MR. STUHAN: I object to the form of the 
question. 

THE WITNESS: Would you repeat that? 

BY MR. COOK: 
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Q Sure. 

A I'm not sure I understand. 

Q The employers — some of the employers tried to 
discriminate against smoking employees, because — and 
their justification for that is that they're a greater 
health risk, therefore, greater health expense for the 
smokers, isn't that one of their justifications? 

A They feel that it's more costly, is that what 
you're saying, to employ a smoker? 

Q Yes. 

A That may be one of the positions, yes. • 

Q Are you aware of the fact that people say that 
people who don't smoke live longer on the average than 
people who do smoke? 

A I'm aware of articles that have been written. 

I'm aware of statistical relationships in smoking. I'm 
aware of that, yes. 

Q How much longer do you think that a male 
nonsmoker lives than a male smoker, on the average? 

A I'm not sure that's true or not, I've just read 

it. 

Q What have you read? 
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24 I 

| 

I 

A I have read there's a statistical relationship 
between smoking and a variety of diseases, of lung cancer. 

Q I'm asking you if you know what it is; what is ; 

1 

it? What did they suggest that it is? j 

A I have no idea. i 

Q How many years? ! 

i 

A I have no idea how many years, I have no idea. 

Q Is there a reason why you — have you read the 

Surgeon Generals' reports, any of them? 

A No. 

Q Are you interested in that type of thing when you 

propose these legislative things? 

A I have read newspaper articles, I've read 

magazine articles. I've not read the Surgeon General's 
report, no. 

Q The tax increases that you oppose are taxes on 
cigarettes, aren't they? 

A Yes. 

Q ~ So they're not paid by the people who you work 

for? 

A In reality, both the consumer pays for it, who's 
paying a massive amount of taxes right now. The consumer 
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pays on cigarettes probably more excise taxes than almost 
anybody else out there, but, in addition, the manufacturer 
winds up paying for part of it, too. It just doesn't 
automatically go up, the tax goes on 10 cents, it doesn't 
automatically jump 10 cents; both the manufacturer and 
consumer gets hit. 

Q The excise taxes are not placed on the cigarette? 

A It's placed on the cigarette, but the price of 
the cigarette just doesn't leap the whole 10 cents, it's 
just — in reality, everybody winds up paying. 

Q The manufacturer in order to try and hold their 
price down? 

A I would assume so, yes. 

Q So they eat some of the tax? 

A I would assume so, it's — it is a very — 

Q Are you sure of that? 

A No, I'm not sure of that. That's not my area of 
jurisdiction. I don't get into that. 

Q - Why do you think that people who want to raise 
taxes on cigarettes want to raise them? 

MR. STUHAN: Object to the question, it calls for 
speculation. 
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MR. HEPLER: It calls for him to put himself in . 

their position, obviously whatever he knows he can answer, 

though, go ahead. I 

1 

i 

THE WITNESS: Revenue, j 

BY MR. COOK: j 

Q Have you ever.heard anybody express that if you j 

! 

raise the price of the cigarettes that maybe less people 
would buy them? 

A Yes, I've heard that expressed. That's not whaj: 
drives it; what drives it is revenue. 

Q What do you think about that? 

i 

A I have not seen a correlation that says that's 
entirely true or true. 

Q Are you aware of the fact that the American 
Cancer Society supports raising the taxes on it? 

A Yes, yes. I've read that. 

<2 Do you think that they're concerned about 
revenue? 

A No. 

Q Okay. What do you think their concern is? 

A They want to reduce smoking. 

Q How would raising the taxes on cigarettes reduce 
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smoking? 

A I don't think they have any impact on what 
legislature does. What the legislatures are doing are j 

raising revenue for treasuries in general funds. That's I 

what they're after, and that's what I'm concerned about, is j 
the legislature. ! 

Q I'm not concerned about what you're concerned 1 

about, but I'm interested in having my question answered. 

A Yes, sir. 

Q And my question was, how would raising the costs 
of cigarettes curtail their use? j 

i 

A I would assume if they feel they can get the 
price high enough that people will buy less. 

Q You're a business major from the University of 
Rhode Island? 

A Yes. 

Q Is there a name for that? 

A The Rams. It's a pretty good school. 

Q " Is there a name for a doctrine of pricing of a — 

A Gee, I don't know. I don't know. It's been a 

long time since I've been in school. 

Q Do you think that if cigarettes were 10 times as. 
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expensive as they are now, that children would have | 

difficulty buying them? j 

MR. STUHAN: Object to the form of the question. i 

THE WITNESS: That children would have difficulty 
buying them? 

BY MR. COOK: 

Q Sure. 

A My suspicion is a lot of people would have 
difficulty buying them. Knowing the innovativeness of 
kids, maybe less so, I don't know. I don't know. 

MR. HEPLER: Kids seem to be able to buy other 

things. 

THE WITNESS: Yeah. 

BY MR. COOK: 

Q Do you think that — let me ask you this: I will 
go back and talk about some other things, do you know who 
Lewis Sullivan is? 

A Yes. 

Q ~ Have you heard his statement about cigarettes 
being the only legal product that when it's used in the 
manner it's intended to be used it causes death. Have you 
heard that? 
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A I've read that statement. 

Q You didn't hear it on television? 

A No, I didn't. 

Q What do you think about that statement? 

A I don't agree with him. 

Q You don't think that cigarettes cause death? 

A I don't agree with him. I think there is a 
statistical relationship, but I smoked for many years. 

Q You're not dead. 

A I'm still here. And I think — I can see a 
statistical relationship, but that's where I end it. 

Q You don't agree that cigarette smoking causes 
death? 

A I think that there is a statistical relationship, 
I will go back to that — 

Q I want you to answer my question. 

A — and say — 

MR. HEPLER: He's trying. 

THE WITNESS: And to say cigarette smoking causes 
death; cars cause deaths; alcohol causes death. That's a 
very complex question and not easy to respond to. 

BY MR. COOK: 
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Q Okay. Now — j 

i 

A That really is hard. j 

Q How do cars cause deaths? j 

A Accidents. 

i 

Q How does alcohol cause death? j 

A I don't know. I'm not an expert in that area. j 

Q Do you drink? 

A Yes. 

Q Accidents would be one way, cirrhosis of the _ j 

i 

liver another? 

A Probably. 

Q Ruptured esophagus? 

A Choking on it. 

Q Ruptured esophagus is something that happens to 
alcoholics. 

A Is that right? i 

Q Do you know anything useful that's provided by 
alcohol? 

A - I enjoy the taste sometimes. 

Q It also helps your circulation. 

A Does it? 

Q Yes. It prevents you from having coronary artery 
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disease. Did you know that? 

A No. Is that right? 

Q Do you know anything good it did for people? 

A When I smoked, I enjoyed it. 

Q Do you know anything good that cigarettes do for 

people other than, perhaps, when you smoke, enjoying it? 

A Well, when I drink a glass of wine I enjoy it, 
that's the way I perceive — I don't know about the 
cardiovascular part of wine and I can't respond, I'm not_a 
doctor, and I can't respond to cigarettes. 

Q And you do go on and take on the American Cancer 
Society and other volunteer health organizations who are 
trying to raise the cost of cigarettes so that people will 
have less access to them? You do that, don't you? 

MR. STUHAN: Object to the form. 

BY MR. COOK: 

Q Excuse me. Would you answer my question? 

A May I answer that. Legislatures try to raise the 
costs of cigarettes, not the American Cancer Society, and 
99 percent of the time, if not 100, they raise it for 
revenue of general funds. What people talk about in the 
newspaper and what they advocate, generally has no impact 
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32 I 

i 

I 

j 

on what's going on in reality inside of capitals. j 

Q Does the American Cancer Society want to ban the ; 

use of vending machines? j 

j 

MR. STUHAN: I object to the form; it calls for j 

speculation of the witness. ! 

THE WITNESS: I don't know. They don't want to j 

sell cigarettes. They're against it. 

BY MR. COOK: 

Q They suggested it might cut down on youth access; 
is that true? 

A Yes, I read Secretary Sullivan's suggestions. 

Q That would be a good thing? 

A I don't want youth buying cigarettes that's why 
we support the supervision of the sale of vending 
machines. We don't want to put the vending machines out of 
business either. From our point of view, if you have it 
supervised, you can control youth access. 

Q Is there any reason in the last three or four 
years, with respect to the use of vending machines, that 
you would think it was any different than when you were a 
child? 

MR. HEPLER: I'm sorry? 
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33 ! 

i 

i 

I 

THE WITNESS: I don't know. Any — I'm not sure i 

I understand that. Forgive me, I'm trying to understand. 

BY MR. COOK: j 

i 

t 

Q It seems to me, supervision is to cut down youth j 

i 

access; is that your logic? 1 

A To support the law, to abide by the law. 

Q I don't care about the law. You don't want 
kids — 

A Which is youth — 

Q The laws haven't always been there, have they? 

A No, no. 

\ 

i 

Q Youth access, the Tobacco Institute been against j 

} 

that as long as I can remember. j 

A I don't know. See, I started in '89; I have not 
gone back and looked at the list of things. 

Q What I'm trying to find out are the reasons that 

i 

you think that cigarette machines — youths should be 
supervised. Is there anything that happened in the last 20 
years that would require you to think that they should be 
supervised? In other words, I'm saying if they should be 
supervised now, they should have been supervised 20 years 
ago also. 
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A The laws have been passed in the last 20 years 
and I'm saying they should be supervised because of the 
law. 

Q You don't care about — 

A Let me finish. What happened before that, I have 

no idea. I didn't pay any attention. When I was a kid I 
didn't buy my cigarettes in a vending machine in our town. 

I don't think we had vending machines. I don't think we 
had any. We had a drug store and a couple of gas stations. 

Q How big was your town? 

A Small. 

Q How big? 

A 1000 people, 1500 people. 

Q Was there someplace close that you could drive a 
car to that had vending machines? It must be nice to go 
see one, the lights and stuff. 

A The restaurants — there was one restaurant that 
had them. I bought my cigarettes most of my life through 
stores.- 

Q Why are you opposed to banning the vending 
machines? 

A Because if you've got supervision you accomplish 
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35 j 

I 

i 

I 

your goal, and at the same time, adult customers have the | 

right to go and buy the cigarettes from the vending j 

machines whenever they want to do that. j 

Q Let's talk about beer vending machines. Do you 
think they would be a good idea? 

A I never thought about it one way or the other, j 

but I think they exist in some places. 

i 

Q You don't think so? j 

A Yes, I don't think so. _ j 

l 

Q You don't have an objection to beer vending j 

i 

machines? j 

s 

A I don't know. Again, as long as it's supervised i 

I 

and kept within the law. I have never put any thought into 
it one way or another. I would like to get nice wine 
through a vending machine. 

Q How do you distribute or how is the money 
accumulated to — for lobbying use or for political 
campaigns on the state level? 

A - Money is given from TI at the state level where 
it's legal through corporate dollars. We don't have any 
PACs. 

Q Who would have those records of what moneys are 

i 
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given in the various states? 

We have them in our accounting department. 

Do you have them? 

We have records, yeah. 

Who says how much will be spent where? 

It's recommended by the field people, but there's 
a budget how much can be expended. 

Q What is the annual budget for the last three 
years? 

A Nationwide? 

Q Yes. 

A I don't know the exact amount, but I'd guess 
around 4 00-, $450,000 nationwide, average. 

Q Have you opposed any referendums in any states 
limiting or banning the use of tobacco, or restricting 
where it can be used or advertised, in the last three 
years? 

A No. No. 

Q " Have there been any proposals in legislatures in 

the various states to eliminate or to restrict 
advertizements of cigarettes — 

(Pause.) 
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THE WITNESS: If we're going to take a break, let 
me go to the bathroom; is that all right? 

MR. COOK: All right. Any time you want. 

(Recess.) 

BY MR. COOK: 

Q How long has Mr. Woodson been with the Tobacco 
Institute? 

MR. HEPLER: You already took his deposition. 

THE WITNESS: I would guess 10 years, nine, 10_ 

years. 

BY MR. COOK: 

Q Who are your immediate subordinates, the regional 
vice presidents? 

A No, no. I have Walter; Woodson he's an 
administration man. Pat Donoho. 

Q What does Donoho do? 

A He's a sector vice president. 

Q What does that mean? 

A - We have regional vice presidents reporting to 
sector vice presidents and sector vice presidents report to 
me. 

Q How many sector vice presidents do you have? 
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38 | 

A Two. 

Q Where are they located? 

A Here in Washington. 

Q Who is the other one? 

A Ron Morris. He's just become sector vice 
president. 

Q How long has Mr. Morris been with TI? 

A I don't know, a lot of years, more than I've been 

here. 

Q Do you venture out into the state legislatures 
from time to time? 

A No, no. I visit offices, that's all, 

occasionally. 

Q Are you ever asked by legislators or other people 
for opinions on the health consequences of smoking? 

A No. i 

Q Do you consider yourself knowledgeable about the 
health consequences of smoking? 

A ** It's not part of my expertise. That's not — I'm 
an administrator of the operation. 

Q Are you concerned about the health consequences 
of smoking? 
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A Concerned about all health consequences, yes, 

sir. 

Q Right. First, I didn't ask you about 
tuberculosis. I wish, Mr. Malmgren, you would answer my 
questions. 

Are you concerned about the health consequences 
of smoking, as opposed to the health consequences of 
reckless driving? 

A I'm concerned about both, yes, but I'm concerned 
about health consequences. 

Q Since you work in this industry, you certainly 
want — you wouldn't want to be known as a purveyor of 
poison? 

MR. HEPLER: Show my objection to that. He 
doesn't have to answer that. "A purveyor of poison"? 

BY MR. COOK: 

Q What does "purveyor" mean to you, sir? 

A I would assume advocate — 

Q - Or seller? 

A Seller. We don't sell anything and I don't 
perceive the products of cigarettes to be poison. 

Q If it was poison, would your actions change, 


i 
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would you -- 

A I wouldn't even know how to judge that, but I do 
not see it as poison. 

Q Do you hide your head in the sand about what 
people say about cigarettes? 

A No, sir. 

Q Or do you disagree with what they say about 
cigarettes? 

A I'm an accountant. 

MR. HEPLER: Show my objection to that. It's 
improper. He's answered it. 

MR. STUHAN: I join in that objection. 

THE WITNESS: No. 

BY MR. COOK: 

Q Do you recognize that responsible people suggest 
that cigarette smoking causes lung cancer? 

A I recognize that there's a statistical 

relationship. 

Q - Would you try and recognize, as an accountant, 
what I ask you. Do you recall my question at all? You're 
too worried about your answer to — 

A Would you repeat the question? 
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! 

Q Yes. My question to you, sir, is, do you 1 

recognize that responsible health agencies say publicly ; 

that cigarette smoking causes lung cancer? I 

i 

A I recognize that they say that, yes. j 

Q All right. Now, would you tell me the names of j 

the responsible health agencies who have that opinion? j 

MR. HEPLER: Show my objection to the word 
"responsible." It calls for him to make a conclusion as 
to what — to ask him what people said. _ i 

THE WITNESS: There are a variety of agencies, 
the old secretary, the surgeon general, Mr. Koop, Secretary 
Sullivan, Cancer Society. 

BY MR. COOK: 

Q How many agencies can you name — 

A I don't know. 

Q — or health organizations -- 

A I don't know. 

Q — who have that opinion? 

A ** I don't know. 

Q Okay. Are you aware of the fact that the 
American Cancer Society has that opinion? 

A Yes. 
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1 

. 

Q Are you aware of the fact that the American Lung 


2 

Society — 


3 

A Yes. 


4 

Q How about the American Medical Association? 


5 

A I would assume so, yes. 


6 

Q I probably assume that you don't include the 


7 

Parent Teachers Association of America as a responsible 


8 

health agency, but are you familiar with the PTA? 


9 

A I'm familiar with the PTA; I'm not familiar of 


10 

their position on this. 


11 

Q Have you belonged to the PTA? 


12 

A Years back, yes, sir. 


13 

Q Do you know the PTA nationally is a responsible 


14 

organization? 


15 

MR. HEPLER: Show my objection to the form of the 


16 

question. It calls for his conclusion on that subject. 


17 

THE WITNESS: I don't know how to respond to 


18 

- 

that. They were fine in the school I was involved m. 


19 

BY MR. COOK: 


20 

Q Do you have any idea when the PTA first proposed 


21 

banning cigarette machines? 


22 

A No, sir. 
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Q I wondered why you think they did. Do you have 
any idea why the Parent Teachers Association of America 
would want to ban the use of cigarette machines to sell 
cigarettes, do you have any idea? 

A No. 

MR. STUHAN: I object to the form of the 
question. It calls for speculation. 

BY MR. COOK: 

Q It would be a mystery to you why parents and 
teachers would want to ban vending machines? 

MR. HEPLER: Show my objection to the form of the 
question. It's argumentative. 

MR. STUHAN: I object to the form of the 

question. 

THE WITNESS: I think supervised vending 
machines — 

BY MR. COOK: 

Q I didn't ask you what you think. I'm asking you 
to — fCr what your opinion of why they have that 
position. I know what your opinion is. 

A Then I think we've accomplished that goal if 
that's what you're saying. 
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Q No, what I'm trying to say is why would you think 
an organization like this would propose a ban as opposed to 
just supervising vending machines? 

MR. STUHAN: I object to the questions on the 
grounds asserted previously. 

MR. HEPLER: You understand he's not asking you 
to render an opinion. He's asking what you know. 

MR. COOK: I'm asking him to render an opinion. 
That's exactly what I'm asking him. 

BY MR. COOK: 

Q Why this group that he once belonged to would 
take a position that cigarette machines should be banned. 
And I'm amazed that you don't have an opinion in that 
regard. 

A The PTA probably wants to achieve the same goal 
we wish to achieve and that's discourage youth from smoking 
which is what we do, when we advocate supervised vending 
machines. 

Q " You don't know how long you've been recommended 
supervised vending machines? 

A No, no, I don't know when it was first — 

Q I'm going to hand you Malmgren Deposition 


TIMN 0009821 


Ace-Federal Reporters, Inc. 

Nationwide Coverage 

202-347-3700 800-33t>-t>M6 410-h84*2550 


http://legacy.library.ucsf.edadirf/dBvt|0^a0Q!(pdit/.industrydocuments.ucsf.edu/docs/ljhl0001 






52548.0 
els 


45 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


Exhibit l. 

A Yes. 

MR. HEPLER: Take a moment and read through it. 

(Witness reviewed the document.) 

THE WITNESS: Okay. 

BY MR. COOK: 

Q Do you know who Senator John Chafee is? 

A From Rhode Island. Yes, sir, I grew up there. 

<2 Do you know what year he proposed in the United 

States Senate that cigarette machines be banned in order to 
prevent youth access? 

A No, no. 

Q It was 1989; isn't that true? 

A Is that right? 

Q It seems to be kind of a coincidence. 

A That they hired me in '89 or that — no, I was 
just wondering. 

Q Do you recognize Plaintiffs' Exhibit Number 1 as 
being a" document put out by the Tobacco Institute? 

A Yes, I recognize that, by seeing this. 

Q It seems by looking at it that as recently as 
1988, the Tobacco Institute opposed any restrictions on the 
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use of vending machines; isn't that right? 

A I wasn't here then, so I don't know. 

Q I know that. 

A But I can read that. 

Q That's what it seems like it says, doesn't it? 

A That's what it seems like it says, yes. 

Q Maybe when you came here, Mr. Malmgren, is that 

when you changed the policy of the Tobacco Institute? 

A I don't think — I just don't know. I just don't 

know. 

Q Who is the person who announced the policy or 
designed the policy at the Tobacco Institute that suggests 
that restricted access of vending machines is a good idea? 

A The policy is not that clear. It is based on 
something that happens, you look at it, you determine what 
is the right way to go and then you institute it from that 
point on. It is not a black and white world, if that's 
what you're searching for. 

Q ~ For a moment — and the reason that I had shown 
you this is you can think that at least to a novice such as 
myself it would appear that the policy somewhere between 
1988 and 1989 of the Tobacco Institute had been modified. 
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A Yeah, yeah. 

Q So what I was trying to find out from you, do you 
know who is responsible for that modification? Was it 
yourself, for example? 

A Well, it isn't that simple. We talk about a 

variety of things that happened and then, say, what's the 
best way to address it. Well, the law says that kids can't 
buy from vending machines, then the logical position is to 
come to a supervised vending machine. That is the logical 
position. That's basically how we come to our decisions. 

Q Well, Mr. Malmgren — 

A But, I mean — 

Q The law existed that kids couldn't smoke. 

A See, I don't know then. 

Q Prior to 1989, didn't they? 

A I don't know. In California, I never paid 
attention to those laws till I joined the Tobacco 
Institute. 

Q - You thought — you didn't know when California 
had an 18-year-old law? 

A No. I know that it was there when I arrived, 
because we have looked at a variety of states that didn't 
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48 | 

j 

have it and supported their going to 18. | 

Q There weren't very many, were there? 

A Oh, no, quite a few, I would say about half, 
about 18 — 

Q Since 1989 didn't have laws to restrict? 

J 

A Maybe it was less than — I don't know, I really 
don't know, but several, several did not. 

Q The Tobacco Institute went out on its white horse 
and said, let's pass some laws restricting — 

A We supported, and we support, the 18-year-old 
limit. We have supported it in many states. 

Q Mr. Malmgren, you're the trade association for 
the people who sell cigarettes? 

A Yes, sir, manufacturers. 

Q Manufacture cigarettes. You want the people that 
supply or who own your company or whatever you would say, 
you want them to do as well as possible, don't you, within 
the law? 

A - I want them — I want to represent them — I 
don't run their company. I don't worry about their sales 
or their profitability. That's their job. My job is to 
gain and disseminate the information. 
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49 

Q You don't want the access of adults restricted to 
cigarettes restricted? 

A Adults can make an adult decision. I'm not 
advocating — 

MR. HEPLER: Just listen to the question and 

answer. 

BY MR. COOK: 

Q My question is, you don't want access of adults 
to cigarettes restricted? 

A That's right. 

Q You don't want the price of cigarettes doubled 
through taxes, do you? 

A I'm opposed of any redress to taxes as it relates 
to cigarettes, yes. 

Q If we doubled the price of cigarettes, it 
probably would have an effect on consumption, wouldn't it? 

A I don't know. 

Q What do you think? 

A - I would assume so, yes. 

Q Do you have an MBA or just a BA? 

A Just a BA. 

Q There really wouldn't be much question, if you 

TIMN 0009826 

Ace-Federal Reporters, Inc. 

Nationwide Coverage 

202-347-3700 800-336-6646 410-684-2550 ! 


http//legacv.librarv.ucsf.edEldirf^rav(iflgaQQ!(pclit/.industrydocuments.ucsf.edu/docs/ljhl0001 











52548.0 
ClS 


50 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
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doubled the price of cigarettes, it would have an effect on 
consumption? j 

A I would assume so, yes. 

Q If you trimmed the price it probably would have 

even a greater effect. And if cigarettes are, in fact, 
poison — if they are, in fact, poison, and I know you 
don't agree with that, but they should be banned? 

MR. STUHAN: I object to the form. 

MR. HEPLER: Show my objection. 

THE WITNESS: I can't respond to that. 

BY MR. COOK: 

Q Why? 

A I'm not a doctor. I don't know that they are 
poison. There is no way I could respond to that. I'm not 
even an expert in that area. 

Q Do you know of any responsible organizations, 
besides your own institute and their employers, who suggest 
that cigarette smoking may not be a cause of serious 
disease 1 ? 

A Sir, it is a perfectly legal product. As long as 
it's a legal product — 

Q Would you try and recall my question. I 
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understand it's a legal and you can write me a nice letter, 
and a lot of people think it should be illegal. Are you 
aware of that? 

A I'm sure there are. 

Q Are you aware of the fact — I'm not asking you 
whether you have an opinion. You know there are people 
that want to ban the sale of cigarettes, don't you? 

A Yes, sir. 

Q And those people are your adversaries in the 
state legislatures and city councils, aren't they? 

A Our adversaries? 

Q Sure. 

A They see a different — they have a different 
point of view than we do. On the whole, it's the 
legislatures that make the decision out there. 

Q And one side is pulling this way and you're 
pulling on the other. They're your adversaries. They want 
cigarettes banned. They want the cost of them increased. 

They wa*nt access to them limited — restricted severely, 
don't they? 

A I would assume so. 

Q Have you ever heard of any proposals to restrict 
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the sale of cigarettes to a pharmacist? 

A No, I have not heard that. 

Q What you would like to see on cigarettes is the 

price — the taxes cut, wouldn't you? You feel they're 
overtaxed, don't you? 

A They're overtaxed, yes, sir. 

Q You would like to see the taxes cut, wouldn't 

you? 

A We wouldn't object to that at all. 

Q Would you like to see the taxes cut? 

A We would love to see the taxes cut. 

Q And that, of course, would mean greater access to 
them by people, wouldn't it? If you slow consumption by 
raising the price, by reducing the price, you probably 
would increase consumption? 

A Earlier, your comment was built on doubling, 
tripling, quadrupling the tax. You can't — 

Q Not the tax, the cost. 

A - The cost. If you cut 100 percent of the cost, 
it's zero. I mean, when you're talking taxes cut, I don't 
think that has that much impact one way or the other. 

Q What does that pack of cigarettes cost you, the 
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ones you buy? 

A I don't buy anymore, but I would guess $2 a pack. 

Q If you cut the price to $1, do you think, as a 

business person, that that might increase consumption? 

A I'm not an accountant. It would, yes. 

Q And probably if you raise it to $3 it would 
decrease consumption? 

A It may. 

Q When did you quit? 

A A couple of years back. 

Q The doctor's advice? 

A No. 

Q Did you have difficulty quitting? 

A No. 

Q Have you ever tried to quit before? 

A Yes. 

Q How many times? 

A Three or four times. 

Q _ What was the longest period before the last time 
that you had been successful? 

A Each time — the longest period before the last 
time, each time I quit for two, three, four years at a 
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time. 

Q Why would you start again? 

A Because I enjoyed a good cigarette. 

Q Wouldn't you enjoy one now? 

A No, not right now. I've had sinus drainage. 

Q And are you thinking about going back to smoking? 

A No, probably not. I may, I don't know. 

Q Do you have a physician? 

A Yes. 

Q Has he told you cigarette smoking would be 
harmful to your health? 

A The only time he's ever mentioned that, when I 
went through a separation in 1980, he told me cut down on 
smoking, cut down on coffee, cut down on alcohol, cut down 
on everything. 

Q Did he tell you why to cut down on smoking? 

A He said I was a nervous wreck going through the 

separation. 

Q - Have you ever had any physiological condition 
that doctors attributed to smoking or might be affected — 

A No, sir. 

Q You've not had a heart attack? 


t 

I 


I 
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A No, sir. j 

Q High blood pressure? | 

A No, sir. I 

Q The $450,000 figure that we were talking about, j 

does that include salaries for your regional people? ! 

A No, no. You talked — you asked about — 

Q I just want to make sure. 

A The amount of contributions, no, sir, it's just 
to all over the nation. 

Q Who makes the judgment as to what should be j 

given? 

I 

A Each regional office makes the request within 
their budget and then we decide whether it stays within the 
law. If it's within the law and it's within their budget, 
we recognize it. 

Q When you say "we," who is "we"? 

A I have a staff that reviews laws and then 
eventually gets to me, and I sign yes or no. 

Q - Does anyone have to approve it over you? 

A No. 

Q You have a budgeted amount? 

A That's right. 
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Q Who budgets that amount to you, Mr. Chilcote? 

A We recommend our budget annually and Mr. Chilcote 

approves or disapproves the budget. 

Q And he submits it to the executive committee? 

A Yes, yes, 

Q Do you have anything to do at all with the 
honoraria given to the federal legislature? 

A No, sir. 

Q Do you invite state legislative leaders or state 
legislatures to any type of functions put on by the Tobacco. 
Institute? 

A There are a couple and I don't know specifically 
where, but a couple — we do probably two or three or four 
small get-togethers in a year at any one location, I just 
don't know where. It's small. It might be -- 

Q Regional? 

A Yeah, they're all regional. 

Q You might meet in St. Louis and invite Illinois, 
Missouri, Kentucky? 

A Yes, it must be them and us and a few others and 

we invite a legislator and talk about what's going to 

happen in the next couple of years. 
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Q What about your distributors and wholesalers and 

sellers, do you have any relationship with them? 

A Yes, sir, yeah. 

Q Do they have political action funds too? 

A Some of them do, some of them do, yes, sir. 

Q Do you try and coordinate your activities with 

them? 

A No, sir, no. 

Q What about the Tobacco Action Network; is that_ 
still in effect? 

A Well, TAN, yeah, it's still in effect. It's not 
used very much. 

Q There are 70,000 members of TAN; is that right? 

A No, I would guesstimate now 15-, 20,000, and I 

don't know how many are accurate. 

Q And those would be people in the tobacco industry 
pretty much? 

A Yes. 

Q ~ Growers, distributors? 

A Growers, distributors. 

Q Regional sales representatives? 

A Yeah. 
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Q From PN or JR? 

A Yes, anybody. 

Q Who's the head of TAN? 

A I sign the final document that's sent out, the — 
it's run out of our office. 

Q Do you spend money on TAN? 

A Very little. We — it's in mailing, keeping them 
up to date on something. It's not done very often. 

Q Do they have a political action committee? 

A No, sir. 

Q Have they ever? 

A No, sir, I don't think so. Not in my time. And 
I've never heard it mentioned. 

Q Do you know Wayne Wickey? 

A Wayne Wickey. 

Q He's a distributor. 

A The name sounds familiar. 

Q In Illinois? 

A *" No. 

Q Do you have lobbyists in every state? 

A Yes, sir. 

Q How much money on your budget is devoted to their 
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lobbying activities? I 

A We have contractual relationships with them — X j 

don't know what the total amount is — but we have them in j 

every state. I just don't know what the total amount is j 

right now. I 

Q Can you give me a judgment of, you know, I mean, j 

I 

1 

is it 500,000, a million? j 

A It's probably over a million, I would have to go 
back and look, I just don't know. 

Q Do you have access to those figures? 

A Yes. Yes, sir. 

Q If you come see me in this trial, I would ask you 
to bring them with you. 

A Okay. 

Q You seem like a real nice man. Do you get to go 
to the annual legislative meetings of the federal people, 
like in Palm Desert, do you get to go there? 

A Yes, I get invited. 

Q - Do you play golf? 

A No, it's boring. 

Q How many days is that usually? 

MR. HEPLER: Wait a minute. 
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MR. COOK: I agree with you wholeheartedly. 

MR. GOOLD: Off the record. 

(Discussion off the record.) 

BY MR. COOK: 

Q What do you do when you go out there to those 
things? 

A Usually wind up going to the meetings and 
listening to the talks, eating dinner and enjoying a good 
beer. 

Q La Quinta is where — 

A Yes, sir. 

Q Is that a nice resort? 

A Fairly nice, yes. 

Q I think I will go out and get a look. 

A Good Mexican beer. 

Q Dos Equis? 

A Yes. 

Q Or Carta Blanca? 

A “ I like Dos Equis better. 

Q The darker stuff. 

A Yeah. 

Q Two horses. Two X's. Dos Guisanos, two worms. 
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Do you know personal any of the federal 
legislators who have gone to the meetings at Palm Desert? 

A I've met some of them, yes, sir. 

Q Who do you recall meeting? 

A I'm trying to think back, former congressman — 
I'm drawing a blank —.in Pennsylvania. There are several 
that come out of the South that I sort of glance over and 
shake hands with. Jerry Louis, Congressman Jerry Louis 
from California I remember him from the legislature, great 
guy. 

Q Was he a Republican? 

MR. HEPLER: He was partnered with Dean Martin at 

one time. 

BY MR. COOK: 

Q Jerry Louis is Republican, yes? 

A Liberal, which means his life is probably short 
up there. It's tough. 

Q How long do those meetings last at La Quinta? 

A " Like three or four days. 

Q When you go there, does the Tobacco Institute 
pick up your room bill and things like that? 

A Yeah, yeah. 
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Q Do they take the whole resort? 

A No, no. I mean I really don't know how many are 
there. 

Q How many of your staff here get to go to that? 

A Just me and one other guy, we wind up watching 

over the hospitality and things like that. 

Q Watching over the what? 

A The hospitality room, and somebody's got to do 
some work. 

Q I could help you with that type of thing. 

Let's see what else 1 may have to ask you, 

Mr. Malmgren. Do you know Bud Kelly? 

A Yes, sir. 

Q How long have you known Bud? 

A I met him after I joined the institute. 

Q Are there any other political action committees 

that you're aware of or any givings at all to state 
legislatures that we've not discussed? 

A " We don't have any other — we don't participate 
in any other political action — state activity action 
committees other than our state corporate contributions. 

Q Do you dovetail any actions with PACs or 
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political action committees or political people from RJR or | 
Philip Morris? 

A No. 

Q Mr. Malmgren, you go to the executive committee 
meetings of the -- 

J 

A Yes, sir. 

Q — the Tobacco Institute? Are they fun? 

A No, sir. 

Q In addition to the legislative conference that is 
held in La Quinta, there is another annual legislative 
conference that's held in Washington; is that correct? 

A Annual legislative conference? Not that I'm 

aware of. I'm not sure I understand. 

Q What's NATD? 

A Oh, National Association of Tobacco 

Distributors. Those are the wholesalers, the national ! 

i 

wholesale association. 

Q Do you work with them? Do you help them do 
anything? 

A We work — state activities works with the 
individual state organizations. The NATS, we don't. 

Q What is the name — 
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A We in state activities don't. j 

_ ^ j 

Q What is the — the NATS would have state I 

activities? 

! 

A They're the state distributors, associations. j 

i 

i 

That is what you asked earlier. j 

Q What about — what is the name of the lobbying 
group or the trade association for the vending machine 
people? 

A AMOA is one of them, American Music Operators 
Association, and there's a second one, an association. 

Q Do you have discussions at any time with people 
from the vending machine groups? 

A I have given talks a couple of times at their 
meetings, but not, no, not regular discussions, no. 

Q Well, again, going back to what looks to me like 
a change in policy at the Tobacco Institute from 1988 to 
when you started in 1989, I would assume that the people 
who run these vending machines don't want any restrictions 
on thenTat all. Is that a fair assumption, even now? 

A I don't really don't know. I don't know. I 
don't. 

Q No one has ever called or you've not had any 
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discussions with them and saying, hey, Tobacco Institute, 
you've abandoned us or you've changed your position, we 
want to know why and we've worked so nicely with you all of 
these years. Why do you think it should be restricted? 

MR. HEPLER: Show my objection to all the garbage 
in the question. It presumes a lot of things, that "we 
worked so nicely with you over the years." 

MR. COOK: I have the documents to show your 
wonderful cooperation, so — 

THE WITNESS: We don't deal very much with them 
on a national level. And on a state level, it depends on 
whether or not they have an active association. Some 
states they do, some states they don't. Once we've taken 
our position, that's the position the Tobacco Institute 
goes in, they may not always agree with, they may. I think 
it depends on the state and locality; some do, some don't. 

BY MR. COOK: 

Q Nationally, are the vending machine associations 
and vending machine people have less than a — well, in my 
area, they're frequently associated with organized crime. 

Is that a national — 

A Gee, I don't know. 
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Q You don't know? 

A I really don't know. 

Q Who do you think controls the vending machines in 
the city of New York? 

A I have no idea. i 

i 

i 

Q Which family? 

A Pardon? 

Q I was just going to say which family. Probably 

the same one that has the outdoor toilets. 

A The outdoor toilets? 

Q That's the Gambino family. 

A I don't know. 

MR. HEPLER: That and trash. 

BY MR. COOK: 

Q So a few times that you had occasion to speak at 
the vending machine, were they functions? 

A They had — one of them was a meeting here in 
Washington where they have they're — they have a day where 
they bring in their machines, pinball machines and all of 
that and people play them and they asked me to get up and 
talk about legislation, so I got up and gave a speech. 

Q And did you have a written speech? 
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I have notes, I never — I mean I just don't type 


them up. 


Q It's not published? 

A No, I just scratch down notes of what I want to 
cover beforehand and X work off of that. 

Q How long ago has that been? 

A Two, three years. It's been a while,. 

Q Did you talk to them about the efforts of people 
trying to ban the use of cigarette vending machines? 

A I'm sure I talked about state legislation all 
over, yeah. And it would have to be to their subject 
matter. 

Q Right now, is there a current effort in any state 
to ban the use of vending machines? 

A As of right now, I don't think so, because most 
legislatures are out of session. 

Q Was there last year? 

A I would assume so, yes, I don't know off the top 
of my head, I would assume so. 

Q Did anybody ban the use of vending machines? 

A Not on a state level. 

Q Some states have severely restricted laws on the 
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use of vending machines? i 

"""" i 

A Yes, sir. 

Q New Hampshire, Idaho, Alaska? 

A Could be you probably know better than I do. 

Q I probably do. 

| 

Q Would you have a strong objection to banning the 
use of vending machines for cigarettes? 

A Yes, sir. 

Q Based on the fact that you think that people 
should have that access to cigarettes? 

A Yeah, I believe adults have the same right to buy 
from a vending machine as they should in a convenience 
store, supermarket or anywhere else. 

Q Do you know what percentage of the sales of your 
member companies are made through vending machines? 

A No, sir. 

Q Do you agree with this statement that the Tobacco 
Institute is concerned primarily with restrictive smoking 
issues? 

A Primarily? Could you repeat that again? 

Q Sure. The Tobacco Institute is concerned 

primarily with restrictive smoking issues. 
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A Concerned with a lot of things that deal with the 
product, taxes, smoking restrictions, a variety of things. 

I can't answer that because I'm not sure I fully understand 
what's being asked there. 

MR. COOK: I think that's all I have, 

Mr. Malmgren. 

(Whereupon, at 10:25 a.m., the deposition was 
concluded.) 
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